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prevailing in the Transvaal ordains that a married woman cannot be
bound as a surety unless she specifically renounces the benefits of the
Senatusconsultum Velleianum^ and also the benefits of another law, de
authentica. The evidence went to show that this renunciation had not
been made in the formal manner required by the local law, since the
deed had not been read over and explicitly explained to the defendant
before execution by her. In an action brought in England for specific
performance of the English transaction, judgment was given both by
the court of first instance and also by the Court of Appeal in favour of
the defendant.
The decision in both courts was based upon the defendant's
lack of capacity. Thus Eve J. said:1
'The court in dealing with a contract relating to immovables is bound
to determine this question of capacity by the lex situs^ and if the lex situs
shows that the contracting party had not the capacity to contract, the
whole contract is void, and nothing can be done in this country to
enforce that contract against the contracting party.'
Again, in the words of Buckley L. J. :2
'Mr. Dicey's language I think is correct, that a person's capacity to
make a contract with regard to an immovable is governed by the lex
situs'
This decision is far from satisfactory. If the facts raised a true
question of capacity, it did not follow that the object of the
South African rule was to protect married women domiciled
in other countries.3 If a question of form was involved, it is
difficult to distinguish the case from that of Ex parte Pollard,
where a contrary decision was reached.4 Again, since the mar-
ried woman had made a contract valid by English law, the
proper law, was she not bound to do everything required by
South African law to render it effective ?
of alienation.
The formal validity of a transfer of immovables is determined Lex situs
by the lex situs. s This is generally taken to mean that a transfer s°vems
1 At P. 135.	2 At p. 143.
3	See this aspect of the matter discussed above, pp. 5 89-90.
4	(1840), Mont. & Ch. 239; infra, pp. 619-20.
5	Story, s. 435; Dicey, 516; 20 Yale Law Journal, 427; Robinson v. Bland
(1760), 2 Burr. 1077, 1079, per Lord Mansfield. But by virtue of Lord Kings-
down's Act, 1861, s. I (supra, pp. 564 et seqq.), if a British subject makes a will
out of the United Kingdom purporting to dispose of leaseholds in England, the
will may be valid even though not executed in accordance with the formalities
prescribed by the lex situs'. Re Grassi, Stubberfieldv* Grassi, [1905] i Ch. 584.

